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HIGH COURT FORM NO.(J) 2

HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE 

IN THE COURT OF THE ADDL. DISTRICT  JUDGE -2(FTC) ,  TINSUKIA

District : Tinsukia

Present : Md.  A.  Hakim, M.A, LL.B, AJS

Addl. District Judge-2,

Tinsukia.

   Title Suit (M) Case No. 37 of 2006

     On  Thursday, the 22nd day of  February, 2018

                       SRI  SANDEEP AGARWAL,

                               S/o. Sri  Ramavatar Agarwal,                                

                               Resident of:

                               Manav Kalyan Namghar Road,

                               (Opposite Namghar) 

           P.O &   Dist. -Tinsukia (Assam).............Petitioner

                 
 -Versus-

       SMT.  DIMPAL  AGARWAL,

          D/of  Sri Satya  Narayan  Agarwal

                               C/o. M/s. Kundanmall Satya Narayan,                        

                               P.O. Kusunda  Karkend  Bazar,

                               District- Dhanbad(Jharkhand)  ............Respondent

 This  suit  coming   on  for  final  hearing  on  17.02.18  in   the

presence of :  

 For the Petitioner    :    Sri B.K  Sharma, Advocate

 For the Respondent   :  None  Appeared.

         And having stood for consideration to this day the Court delivered

the following Judgment.
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   J  U  D  G  M  E  N  T

1.          This  is  a  suit for divorce  filed  U/s.  13(1) (i-a) and  (ii-a)

of the Hindu Marriage Act,  1955 by the petitioner namely, Sri

Sandeep  Agarwal  S/o.  Sri  Ramavatar  Agarwal,   a  resident  of

Manav   Kalyan   Namghar   Road,  in  the  district  of  Tinsukia,

Assam,  for  decree  of  divorce  by  dissolving  his  marriage

solemnized with the respondent, namely, Smt. Dimpal  Agarwal

on  18.05.1997.

2.           It  is pertinent to mention here that the notice was issued

to the respondent/opposite party and accordingly the respondent

had  appeared  through  her  Ld.  Counsel.  But  later  on  she  has

failed to turn up before the court and no written statement has

been filed. In view of the absence of the respondent the case is

proceeded against her ex-parte. 

3.          Upon  hearing  the  Ld. Counsel for the petitioner I have

gone through the petition of the petitioner and the affidavit-in-

evidence.

4.           From the petition of the petitioner  it is revealed that  the

Petitioner  married  to  the  Respondent on 18.05.1997 as  per

Hindu Customs  and  rituals  solemnized  at Tinsukia,  and  after

marriage  they  led  their  conjugal  life  as husband  and  wife  in

the  paternal  house  of  the  Petitioner  at Tinsukia. That  before

marriage,   the   petitioner   had   a   sweet  dream  of   happy

marital  life  with  the  respondent,  but  within a  short  spun  of

time  and even  before  the  rhythm  of marriage  ends,  his

dreams  became  nightmares.  The Respondent found to have

been suffering  from  acute asthma.  Moreover, it  was  observed

her  mode  of  sulkiness, overbearing temperaments,  harsh  and

abusive  conduct   and behaviour.   She  is   quarrelsome  and

picking  up  quarrel  with her with  her  in-law and  even with

servants  for  no  cause.  That because of  her desperate and

roughness  in   behaviour  and  conduct  the Petitioner's family
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peace  and  harmony went astray. That  the  Petitioner  however

to  bring peace  and harmony in  the  family and  also  to  relieve

the  Respondent from  her  physical discomfort resulting out of

her acute asthma  troubles   consulted  with  doctors  at  Tinsukia

and started  her  regular treatment,  but  of  no  result  as  the

respondent  did  not  follow  the  doctors'  advice  regularly. 

5.         That  out  of  the  wedlock,  the  Respondent  gave  birth of

I) Master  Sidhant  Agarwal  and  2)  Miss  Sakshi  Agarwal, on

28.05.1998  and  03.06.2001  respectively. But, the Respondent

even  failed  to  be  a  good   mother  of  her  children. The

Petitioner  states  that  he  even  submitted  himself  before  the

Respondent's  unjust  and  unfair  demands  made  every now

and  then  by  dint  of  fear  of  humiliation  in  the society  and

in  order  to  make  life  at  least  livable and  even separated

him  from  his   parents   and   other   family  members,   and

started   living   with   the   Respondent   and   their   children

separately. 

6.        That  since  the  Respondent  reluctant  to  do  household

works,  the   Petitioner   engaged   maidservants   for   doing

household works,  but  because  of  her  ill  treatment  no servant

lasts   for  a   month  even.  The  Petitioner  states  that   the

Respondent  off and  on  uses  to  beat  him  physically and

threatened  to  put him  and  his  family members  in jail  by

lodging false complaints  before police. The  Respondent even

not  cared  to leave her  suckling  babies  lonely in  the  house

frequently to undisclosed  place  of  her  choice  and  returns

late  in  the house. That  because  of  her  unsocial  activities  the

Petitioner lived  in  constant  fear  of  anxiety  of  unprecedented

happening  with  his  children and  of  social  humiliation. 

7.        That  on  20.03.2002   at  about 10 AM  the  Respondent

went out  of  the  house  without  giving  any  information of  her

whereabouts.  That  the  Petitioner madly  searched  for  the

whole  day to  locate  her  and  of  late   night when  she  came

back, the  petitioner enquired  about  the matter,  but  rather she
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apologized her  unfair  deeds,  she  harshly  behaved  with  him

and  threatened  to  teach  him  lessons  through  her  parents,  if

he  intervene  her  personal  affair.

8.         That  the  Petitioner  since  the  beginning  of  the  gloomy

atmosphere  in  the  marital  life,  repeatedly  intimated  his

parents-in-law  all   incidents,   but  instead  they make  their

daughter understand,  rather  indulged  her  to  do  unjust and

unfair  deeds. That  the  Respondent  had/have  been  continuing

with  her  unsocial activities,  and  as  such  giving  the Petitioner

and  his  minor  children's  untold  and  unexplainable mental

and  physical  torture. 

9.         That the  Petitioner  even  served  through his  lawyer,  Sri

Gautam  Chakraborty,   Advocate,   a   legal   notice   dated

21.03.2002  to  his  parents in   law  asking  them  not  to indulge

their  daughter (Respondent)  and  to  come  to  Tinsukia  to

reconcile  the  disputes  and  further  to  make  the  Respondent

understand  the  values  of  social  life  and  also  her importance

in  the  society  of  the  Petitioner as  well  her importance in

bringing  up  the  children  and  further  not  to blemish  and

humiliate  the  reputation  and  status  of  the Petitioner  in  the

society  and  to  bring  normalcy  in   life.   But they did not

respond  the  said  notice. That  it  is  worthwhile to  mention

here  that  the  Respondent  even  hesitated to send her  minor

son  to  school, used  to  beat  him  off  and  on and  further

engaged  him  in  homely  works.  That once she was found

pinching her minor daughter's body  with  a needle.

10. That  despite  the  fact,  the  petitioner  even  gave her

several  opportunities  to  change  her  lifestyle, but of no result.

That  the  Petitioner  therefore,  again  sent  through  his lawyer,

Sri   Gautam   Chakraborty,  Advocate,  legal   notice   on

11.06.2003, to  his  parent in  law. That  after  receipt  of  the

said  legal  notice,  the  parents  of  the  Respondent  reached  to

Tinsukia  but  of  no  result. That  the  Petitioner  states  that

under  compelling  circumstances,  the  Petitioner  decided  to
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take  resort  to  law  against  the  Respondent. The  petitioner

however, having  influence  of  soft  corner  for  the  Respondent,

instead  breaking  upon  relation  with  the  Respondent for ever,

filed   before   the   District   Judge,  Tinsukia,  on  02.09.2003,

petition under  Section 10 of  the  Hindu Marriage  Act, 1955,

praying   for   decree   for   judicial  separation,   which   was

registered  as  Title  Suit (Divorce) No. 28/2003. The  Petitioner

states  that  since  after  the  institution  of  the said  suit  the

cruelty   of   the   Respondent's   picked   up   sky   level.  On

05.11.2004   at   about  7  AM   the   Respondent   mercilessly

assaulted   the   minor   son   Master   Sidhant   Agarwal   and

threatened  the  Petitioner  to  lodge  complaint to  the  police

and  went  out  from  his  house. After  that  the  Petitioner

lodged   a   complaint  before  the   Officer-in-charge,   Tinsukia

police  station. Thereafter at  the intervention  of  the  father  of

the  Petitioner   and  two   maternal  uncles  of  the  Respondent

the  matter  was  settled  and  it  was  informed  to  the  Officer-

in-charge,  Tinsukia  police  station, by  writing.

11. On 21.11.2004  the  Respondent  by  breaking  the  Godrej

Almirah  and  scattered  hither  and thither  all  her  ornaments

and  other  valuable  articles  and  left  the  house  without  any

information,  which   further   shows   the   symptoms  of   her

extreme  mental  disorder. In  this  regard  a  complaint  was also

lodged  on  22.11.2004  before  the  Officer-in-charge, Tinsukia

Police   Station.  That   the   disorderly   activities  and   the

abnormally   in   behaviour  of   the   Respondent  became  so

frequent  that  the  petitioner  again  intimated  the  matter  to

his  parents  in  law  and  therefore,  his  father  in  law  again

arrived  at  Tinsukia  in  the  month  of  January,  2005.

 
12. On 25.01.2005  the  Respondent  was being  fallen  sick

due  to  asthma,  she  was  admitted  at  Jeevan Jyoti  Nursing

Home  at  Tinsukia,  and  however,  the  Doctor  by  observing

her   abnormal   and  unnatural   activities,    Doctor  Ladha

diagnosed  her  mental  sickness  and  advised  for  psychiatric

treatment. Accordingly, Respondent's  father  took  her  to  Dr.
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Pranit   Kumar   Choudhury,   Senior   Psychiatrist  of   Assam

Medical  College  and  Hospital  at  Dibrugarh  on  28.02.2005,

but  the  Respondent  nether  took  the  Medicines  nor  obeyed

the   advice   of   the   Doctor,   consequent   to   which   the

Respondent  instead  of  recovering,  become  more  aggressive

and  violent,  causing   serious    trouble   to   all   the  family

members  of  the  Petitioner.     

13. That   the  petitioner  states  that  on  10.07.2005  the

Respondent  again  mercilessly  assaulted  their  minor son  and

threatened  to  commit  suicide. In  this  regard  also  a complaint

was  lodged  before  Officer-in-charge  by  the Petitioner.

14. That  the  Plaintiff  states  that  on  06.08.2005 in  the

evening   time   he   was   attending   the   meeting   of   the

Distributor's   Association,   held   at   Hotel   Center-point,  GNB

Road,  Tinsukia  and  his  parents and younger  brother  went  to

Dey's Nursing Home,  as his brother's wife suffered  labour  pain.

They   left  Petitioner's  cousin  Sri  Sainky  Agarwal  in  the

house. The  Respondent was  staying  in  the  first  floor  in  her

room. At  that  time  some unknown miscreants  entered  the

house  of  the  Petitioner and  caused  severe injuries to  Sri

Sainky   Agarwal   and   the   Respondent  by   sharp   cutting

weapons. On  the  way  those  miscreants  also  stabbed  one  Sri

Manik  Gogoi. On  receipt  of  the information Petitioner  and  his

family  members   rushed   to   the   spot.  The   injured   were

admitted to  Lifeline/Civil Hospital  and  the  Petitioner's  father

reported  the  incident  in  writing  before  the  Officer-in-charge,

Tinsukia  Police  Station,  on  the  basis  of  which  Tinsukia Police

Case  No. 380/2005 under  section  147, 448,326  and 307  of

the  Indian  Penal  Code  was  registered. 

15. That  the  Petitioner  states  that sometime  before  the

awful  incidence  the  Respondent's  maternal  uncle,  Sri Monoj

Kedia,   started  intervening  into  the  affairs   between  the

Petitioner  and  the  Respondent.  On  18.03.2005 he  submitted

a  petition  in   the  Title   Suit   (Divorce)  No.  28/2003,   and
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asserted  that  the  Petitioner and  the  Respondent  had  been

leading  peaceful   married  life  and  further  they  went  to

Dhanbad  and  thus  he  perplexed  of  knowing  the  present

matrimonial proceeding. That  since  thereafter Sri Monoj  Kedia

started  threatening  the  Petitioner  and  his  father  to  withdraw

the  suit  against  the  Respondent,  to  avoid  complicities.

16. That to  the  Petitioner's  utter  surprise  Sri  Monoj  Kedia

on  07-08-2005 lodged  an  ejahar  before  the  Officer-in-charge,

Tinsukia  Police  Station,  against  the  Petitioner,  his  father  and

younger brother  implicating  them  in  the  incidence  dated 06-

08-2005,  on  the  basis  of  which,  there  had  been  registered

Tinsukia  Police Case  No. 381/2005,  U/s. 498(A)/326/307/120B

IPC.   The  Petitioner's   father   and  younger  brother,   were

granted  pre-arrest  bail  by  the  Hon'ble  Gauhati  High  Court,

but   the   Police   arrested   the   Petitioner   and   later,   the

Petitioner  also  enlarged  on  bail  by  the  Hon'ble  Gauhati High

Court.

17. That,  said  Sri   Monoj  Kedia,  in  furtherance  of  his

misdeeds,  lodged  various  false  criminal  cases  against  the

Petitioner  and  his  father  and younger  brother and further

committed various  criminal wrongs  against  them,  consequent

upon  which,  the  Petitioner and  his  father  were  compelled  to

report  those  incidence  to  the  Police  on  different  dates,  and

thereby  not  only  harassed  the  Petitioner  and   his  family

members,  but  also  ruined  the  family  status  and  reputation

in  the  society. The  Petitioner  states  that  because  of  the

intervention  of  Sri  Monoj  Kedia,  the  Respondent  went  on

committing further  wrongs  and  also  engaged  in  imputing

various  false  allegations  against   the  Petitioner   and  his

family  members.

18. That,  on  23.05.2013  some  miscreants  fired  at  the

Petitioner's  father,  causing  severe  injury  in  his  person. That,

involvement  of  Sri  Monoj  Kedia  is  the  dreaded  incidence,

being  shrouded  with  probabilities  and  therefore,   there  had
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been  lodged  a  written  complaint  against  him  before  the

Officer-in-charge,   Tinsukia   Police   Station,   registered   as

Tinsukia P.S  Case  No. 238/2006,  U/s. 326/307/387/120(B) IPC

r/w Sec. 27 of  the  Arms  Act.

19. That,   it  is   pertinent   to   mention   here   that   on

06/08/2005,  after  giving  preliminary  aid  to  the  Respondent,

the  Doctor's at  CIVIL Hospital, Tinsukia,  referred for  better

treatment  at  Dibrugarh,  and  accordingly the  Respondent  was

shifted  to  Aditya  Diagnostic  & Research Hospitals,  Dibrugarh,

by  the  Petitioner.  That  in   the  course  of   treatment  the

Doctor's found  in  her  psychiatric disorder and  therefore,  sent

her  to  Mercy  Home  (V.G  Hospital),  Dibrugarh,  for  suitable

treatment.   It   was   the   Petitioner   who   bore   the   entire

expenditure  of  her  treatment. Even and  in  spite  of  the  fact

the  Respondent  implicated  the  Petitioner  and  his  family

members  by  deposing  falsely  before  the  police; and  as  such

being  charge-sheeted,  the  Petitioner,  his  father  and  younger

brother  facing  trial.

20. That  under  the  circumstances,  the  Petitioner  came  to

reasonable  conclusion   that   it  would  be  more  harmful  and

quite  unsafe  to  life  further  with  the  Respondent,  as  she

went  beyond  toleration;  and  under  compelling circumstances,

he  filed  Title  Suit  No. 57/2005  before the Court  of  the  Civil

Judge(Senior   Division),   Tinsukia   praying  for   declaration,

permanent   injunction   and   other   relief(s)  against   the

Respondent. That  the  Petitioner  also  filed  a petition under

order  39,  Rule  1  &  2 r/w Section  151 CPC, praying  for

temporary  injunction  restraining  the  Respondent from entering

in  the  house  of  the  Petitioner  and  restraining them from

indulging  any  act  which  is  prejudicial  to  the interest  of the

minor  children,  namely,  1) MASTER  SIDHANT AGARWAL, and

2) MISS SAKSHI  AGARWAL,  from  taking  away  them  from  the

custody  of  the  Petitioner, which  was  registered  as  Misc. (J)

Case   NO.  46/2005  and  in   the  said   case  the Ld.  Court
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granted  injunction.  The  said  suit/case  are  now  sub-judice  in

the  Court  of  Law. 

21. That  the  acts,  deeds  and  conduct  of  the  Respondent

towards   the   Petitioner,   his   children   and   other   family

members  led  to  reasonable  apprehension  that  it  would  be

unsafe  and  harmful   and   impossible   to   live   with   the

Respondent   in   future;  incompatible   to   live   with   the

Respondent and  irretrievably  broken  down  the  marriage  tie;

and  as  such  the  Petitioner decided  to  break  up  marital

relation  with  the  Respondent  forever,  and  therefore,  on  29-

06-2006 filed  a  petition in  Title  Suit  (Divorce) No. 28/2003

(which  was  filed  U/s. 10  of  the  Hindu  Marriage  Act,  1955 for

judicial  separation) to  allow  withdrawal  of  the  said  suit  for

filing  fresh  suit  for  decree  for  divorce  on  the  ground  of

cruelty.  That  accordingly,  the Ld.  Court  vide  order  dated

20.07.2006 granted  leave  to  withdraw  the  said  suit  to  file

the  divorce suit.

22. That  the  Petitioner  submits  that  the  Respondent meted

out   cruelty   not  only   to   the  Petitioner,  but  also  to  his

children;  and  as  such  the  lives  of  his  children  being  unsafe

and  harmful; and  as  such  for  the  welfare  for  minor  children,

the  Petitioner  also  prays  for  confirmation  of  custody  of 1)

MASTER  SIDHANT AGARWAL, and  2) MISS SAKSHI  AGARWAL to

the  Petitioner.

23. That  the  causes of  action for  the  suit  arose  on  and

from  18.05.1997 being  the  date  of  marriage  between  the

Petitioner  and  the  Respondent  on  28.05.1998 and 03.06.2001

being  the  respective  dates  of  giving  birth  of  Master  Sidhant

Agarwal  and   Miss   Sakshi   Agarwal  out   of   the   marriage

wedlock,  on  20.03.2002, the  date  when  the  respondent went

out  of  the  house  without  prior  intimation to  the  Petitioner or

her   family  members;  on   21/03/2002,  11/06/2003  and

28/07/2003 being  the  date of  legal  notice;  02.09.2003 being

the   date   of   filing    Title   Suit  (Divorce)  No.  28/2003,   on
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5/11/2004   and   10/07/2005  being   the   date   when   the

Respondent mercilessly  beaten  up  her  son,  on 22/11/2004

when she  broken  up  Godrej  Almirah  and  went  out  of  the

house,  25/01/2005 and  28/01/2005  when  she  fallen  sick  and

given  treatment;  on 06.08.2005 the  date  when  the incidence

of  causing  injury  to  the  Respondent  and  Sri  Sainky  Agarwal

caused  by  miscreants  and  filing  of  different ejahar's before

police; on 05.10.2005 being  the  date  of  filing Title  Suit No.

57/2005  and   Misc.  (J)  Case  No.  46/2005   against   the

Respondent by  the  Petitioner,  on  29.06.2006  being  the  date

of  filing  petition  for  withdrawal  of  Title  Suit  No. 28/2003,  on

20.07.2006 being  the  date  of  passing  of  order  allowing

withdrawal  ;   and   various   other   dates   of   filing   various

ejahars  before  the  police  against  the  Respondent for  her

making  ill  attempts  to  cause  harassment  to  the  Petitioner

and  all   other   dates   subsequent   thereto   within   the

jurisdiction  of  the  Court. 

24. That  the  marriage  between  the  petitioner  and  the

Respondent  took   place  at  Tinsukia  and  they  resided  as

husband  and  wife  lastly  at  Tinsukia;  and  as  such  this

Hon'ble Court  has  jurisdiction.

25. That  the  Petitioner  respectfully  submits  that  for  the

reasons  stated  above,  the  Petitioner  is  unable  to  live  with

the  Respondent  and  in  heart he  already  broken  up  his

nuptial  relationship  with  the  Respondent as  being irretrievably

broken  down  the  marriage  and  as  such  files this  petition

praying  for  decree  for  divorce.

26. That  this  petition  has  not  been  presented  or  is  being

prosecuted  in  collusion  with  the  Respondent  and  there  has

been  no  unnecessary  or  unreasonable delay  in  the institution

thereof  in  the  Court.

27. That  the  Petitioner  states  that  he  has  not  condoned

the  acts  of  cruelty  of  the  Respondent.   
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28. As such, he prayed for decree of divorce by dissolving his

marriage with the respondent.

29. The respondent has contested the suit by submitting her

written statement to negate the suit of the petitioner. She  has

denied  the  averments made  in para no. 16 is partly  admitted.

She   has   partly  admitted  and  partly  denied  the   averments

made  in para no. 3. The  respondent has denied  the  averments

made  in para no. 2, 4,5,6,7, 8, 9,10, 11,12,13,14,15, 17, 18, 19

of  the  petition  is  denied.  The   respondent   has   specifically

admitted  the para no. 20 & 21 being  matter  of  record and

rests  are  specifically denied. She  has denied  the  averment

made  in  para  22. She  has strongly and  specifically denied  the

contents of  para  23 & 25. 

30.  In  view  of  the petition  of  the  petitioner the  issues are

to  be  decided  here  that -                     

(I) Whether the suit  is  maintainable?

(II) Whether there is any  cause of  action  for  the  suit?

(III) Whether   the  Petitioner   and   his   family  members

subjected      the respondent physical  and mental  torture

and ousted the respondent from the  house of Petitioner

by  force?

(IV) Whether  the  Respondent suffering from mental  disorder

and  the  petitioner  cannot  reasonably  be  expected  to

live  with  Respondent?

(V) Whether  the  Petitioner  is  entitled  to  get  decree of

divorce  as prayed  for?

(VI) Whether  the  Respondent  is  entitled any  maintenance?

(VII) To what relief  the  parties  are  entitled?     

                 
31. It is evident that the  petitioner alongwith  himself  has

adduced  evidence of  another  witness  in  support of  his  case. 
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Discussion , Decision  &  Reasons  thereof:

32. PW.1, the  Petitioner  Sri Sandeep  Agarwal   deposed that

he is  the  petitioner  of  the  instant  suit. His  marriage was

solemnized with  the  respondent  on  18.05.1997,  as  per Hindu

customs  and  rituals  at  Tinsukia and  thereafter they started

their  conjugal  life  as  husband  and  wife  and  in  his parental

house  at  Tinsukia.  He  entered  into  wedlock  with  a view  to

lead  happy  conjugal  life,  but  his  all  hopes  and aspiration

came   to   an   end   immediately   after   his   marriage.  The

Respondent  is  quarrelsome  and  picking up  quarrel  with his

parents  and  other  family members. She  even  quarrel with

servants for no  cause  and  because  of  her  desperate and

roughness in  behaviour, his  family  peace  and  harmony has

been  disturbed  and  destroyed. Out  of  their  wedlock,  the

Respondent  gave  birth  of  one  male  child  namely  Master

Sidhant  Agarwal  on  28.02.1998 and one  female  child  namely

Miss Shakshi   Agarwal  on  03.06.2001 respectively. But,   the

respondent  did  not  discharge  the  duties  and  obligation of  a

mother. He  tried  to fulfill  all  the  demands  of  the  Respondent

made  every  now  and  then  and  even  he  had   to  make

separate  arrangement  in  his  parents’  house  and  started

living  with  the  respondent  and  their  children  separately.

Since  the  respondent reluctant  to  do  household  works,  he

engaged  maidservants   for   doing   household   works,   but

because  of  her  ill  treatment,  no  servant  last  for  a  month.

The  respondent  did  not  care  to  leave  her  suckling  babies

lonely  in  the  house  and  move  frequently to  undisclosed

places  of  her  choice  and  returns  late  in  the  house  and

because  of  her  abnormal  activities,  he  lived  in  constant fear

and  anxiety. On 20.03.2002 at  about 10 AM,  the respondent

went  out  of  the  house  without  giving  any information about

her  whereabouts. He  madly  searched for the  while  day  to

locate  her  but  could  not  locate  her. In late  night  when  she

came  back,  he  enquired   about  the matter  from  her,  but

instead  of   apologized for  her  unfair   deeds  she  harshly
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behaved  with  him  and  threatened  to  teach  him  lessons. He

repeatedly  intimated his  in laws  about  all   incidents,   but

instead   they   make   their   daughter  understand,   they

themselves also  indulge  her  to  do  unjust  and  unfair  deeds.

The  respondent  not  only  hesitated to  send  her  minor  son  to

school  but  also  used  to  beat  him  off  and  on,  she  caused

injury to  her  minor daughter by  pinching  with  a  needle. The

respondent not  only  hesitated  to  send  her  minor  son  to

school  but  also  used  to  beat  him  off  and  on,  she  caused

injury  to  her  minor  daughter  by  pinching  with  a  needle. 

33. Having  no  alternative,  on  02.09.2003,  he  has  filed  a

petition  before the  District  Judge, Tinsukia,  for  decree  of

judicial   separation,   which   was   registered   as   Title   Suit

(Divorce)  No.  28/2003,  but  thereafter   the  cruelty  of   the

respondent's  increase  day  by  day. On 05.11.2004  at  about 7

AM,  the  respondent  mercilessly assaulted  their  son  Master

Sidhant   Agarwal   and   threatened   him   to   lodge   false

complaint against  him  to  the  police  and  went  out from  his

house.  Thereafter, he lodged  a  complaint  before  the  Officer-

in-charge,   Tinsukia   police   station.  However,   at   the

intervention  of  his  father  and  two  maternal  uncles of  the

respondent,  the  matter  was  settled and  it  was informed  to

the  Officer-in-charge,  Tinsukia  Police  Station,  in  writing. On

21.11.2004  the  Respondent  by  breaking  the  Godrej Almirah

scattered  all  the  ornaments and  other  valuable  articles  and

left  the  house  without  informing anybody.  The  abnormal

behaviour of the  Respondent  increases  day  by  day. Hence he

again  informed  the  matter  to his  parents  in  law  and  his

father  in  law and  again came to  Tinsukia  in  the  month  of

January,  2005. On 25.01.2005  the  Respondent  was lying   sick

due  to  asthma,  she  was  admitted  at  Jeevan Jyoti  Nursing

Home  at  Tinsukia for  her  treatment.  But by  observing her

abnormal  and unnatural  activities,   Doctor Ladha  diagnosed

her  mental  sickness  and  advised  for  psychiatric  treatment.

Thereafter, the Respondent's  father  took  her  to  Dr.  Pranit
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Kumar   Choudhury,   Senior   Psychiatrist  of   Assam  Medical

College  and  Hospital  at  Dibrugarh  on  28.02.2005,  but  the

Respondent  neither  took  the  Medicines  nor  obeyed  the

advice  of  the  Doctor. The  Respondent  instead  of  recovering,

become   more   aggressive   and   violent,  causing   serious

trouble  to  all  his family  members.  That  on  10.07.2005  the

Respondent  again  mercilessly  assaulted  their  minor son  and

threatened  to  commit  suicide.  

34. In  the evening  of 06.08.2005 he  was  attending  the

meeting  of  the Distributor's  Association,  held  at  Hotel Center-

point,  and  his   parents  and younger  brother  went  to Dey's

Nursing  Home,   for   the   treatment   of   his  brother's  wife

suffering from  labour  pain. They  left  their  cousin  Sri  Sainky

Agarwal  in  the house. The Respondent was  staying  in  the first

floor  in  her room. At  that  time  some unknown miscreants

entered  his house and  caused  severe injuries to  Sri Sainky

Agarwal  and  the  Respondent by  sharp  cutting weapons. On

the  way  those  miscreants  also  stabbed  one  Sri Manik  Gogoi.

After  getting  the  information  he  and   his  family  members

immediately rushed  to  his home and found the respondent the

injured,  then  immediately  they  took  her  to   Civil  Hospital  for

treatment  and his father also reported  the  incident  in  writing

to  the  Officer-in-charge, Tinsukia  Police  Station, and  Tinsukia

Police   Case   No.  380/2005  is   registered.    07-08-2005  the

material  uncle  of  the  respondent  Sri  Monoj  Kedia on  lodged

an  ejahar  before  the  Officer-in-charge, Tinsukia  Police Station,

by  levelling   false   allegation  against   him,  his   father,  and

younger brother  and  falsely implicated  them  with the incident

and Tinsukia  Police  Case No.  381/2005,  is   registered against

him, his  father and  younger  brother. The  police  also arrested

him  and   later  he  was   enlarged  on   bail.    After   giving

preliminary  aid  to  the  respondent  the  doctors  of   Civil

Hospital,   Tinsukia   referred   the   Respondent   to   Aditya

Diagnostic and  Research  Hospital   at  Dibrugarh  for  better

treatment.  During  the  course  of   treatment,   the  doctor's



15   

found her  a  patient of psychiatric  disorder  and  sent  her  to

Mercy  Home (V.G  Hospital), Dibrugarh.  He  has  made  the

payment  of  entire  medical  expenses.

35. The  Respondent by  herself  as  well  as  through  her

representative  by  way  of  filing  false  criminal  cases  against

him  and  his   family   members,   not   only   mentally   and

financially  harassed them  but  also  ruined  their  family  status

and  reputation  in  the  society. The  abnormal  and  violent

attitude  and  behaviour  of  the  Respondent creates a  fear

psychosis   in   the   minds   of   their   minor   children.  The

Respondent every  now  and  then  came  to  his  business  place

and  in front  of  all  the  public,  assaulted  him  and  threatened

to  endanger  his life. The  Respondent  by  way  of  lodging  false

and  baseless  criminal  complaints  put  him  in  Jail  as  well  as

harassing  his  entire  family. The  criminal  prosecution  initiated

by  the  Respondent  causing  cruelty  to  him  and  his  family.

Leveling  false   allegations   itself   amounts   to   cruelty.  The

Respondent  also  alleging  infliction  of  mental  and  physical

cruelty  against  him and  his  family,  which  shows  that the

material  relation  between them  has  permanently  came  to  an

end. The  Respondent  has  been  diagnosed  as  a  Patient  of

Paranoid   disorder  and  her   attending  Doctor   Sri   Hiranya

Kumar  Goswami  opined  that  the  Respondent  is  likely  to

assault  or  attack  any  body  and  the  disease  of  Paranoid

disorder  is  not  curable. The  matrimonial  relationship  with the

Respondent  resulted  in  threat of  his  lifew  and  his children.

He  strongly  apprehend that  the  Respondent  may endanger

their  lives  and  hence he  prays  before  the  Hon'ble Court  to

grant  Decree  of  Divorce  in  order  to  protect  and safeguard

his  life  as  well  as  the  life  of  his  two  children.

36. The  PW.1  has  exhibited  the  following  documents  in

support  of  his  claim :

Ext. 1  - Certified  copy  of  Ejahar of Tinsukia  P.S  Case 

No. 382/05, 
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Ext. 2  - Certified  copy  of  FIR of Tinsukia  P.S  Case No. 382/05,

Ext. 3  - Certified  copy  of deposition of  Sri  Manoj  Kedia  in

Session  Case No. 132(T)06,

Ext. 4  - Certified  copy  of deposition of  Sri Jagdish  Prasad Mora

in Session  Case No. 132(T)06,

Ext.  5 -  Certified  copy  of  deposition of   Medical   &  Health

Officer-I, in Session  Case No. 132(T)06, 

Ext. 6  - Certified  copy  of deposition of  Sri   Subin  Das  in

Session  Case No. 132(T)06,

Ext. 7  - Certified  copy  of deposition of  Sri  Suresh  Kedia  in 

Session  Case No. 132(T)06,

Ext. 8  - Certified  copy  of deposition of  Dr.  Hiranya  Kumar  

Goswami  in Session  Case No. 132(T)06, as well as

Ext.8(i) - Certified  copy  of deposition of Abdul Hannan,

Ext. 9  - Certified  copy  of medical  case  record  of  Smt. Dimple 

Agarwal  in  Vincenza  Gerosa  Hospital,  Dibrugarh,

Ext. 10  - Certified  copy  of letter  dated 20.02.2005,

Ext. 11 - Certified  copy  of Injury  report  of  Santosh  Prajuly,

Ext.  12  -  Certified  copy  of Injury  report  of  Smt. Dimple  

Agarwal,

Ext. 13  - Certified  copy  of Injury  report  of Sri  Manik  Gogoi,

Ext. 14  - Certified  copy  of Certificate  issued  by  Medical  & 

Health Officer-I, Civil  Hospital,  Tinsukia,

Ext. 15 - Certified  copy  of Medical bills  of  Aditya  Diagnostic 

Hospital, Dibrugarh datefd 13.08.05,

Ext.  16  -  Certified   copy   of  Medical  bills   of  V.G  Hospital,  

Dibrugarh dated 02.09.2005,

Ext.  17 - Certified  copy  of Money  receipt  dated 02.09.05,  

issued  by  Mercy  Home,

Ext. 18 - Certified  copy  of order  dated  08.08.05 & 11.06.07,

Ext. 19 – Final  Report  No. 60/07,  dated  22.04.07  in  G.R  case 

no. 713/05,

Ext. 20 – Case  Record  of Tinsukia  P.S Case  No. 380/05,    (G.R  

case no. 713/05)
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37. PW.2, Dr. Hiranya Kr. Goswami  has  stated  that Ext. 8 is

his  statement given  in  Sessions Case No. 132(T)06. He  treated

Mrs.  Dimple  Agarwalla,  wife  of  Sri  Sandeep  Agarwalla  from

13.08.05 02.09.05 while  he  was  staying  at   Dibrugarh on

leave and  as per  his  opinion  she  is  the  patient  of  paranoid

disorder (False  unshakable belief  that  she  will  be  killed  by

some  one). Such type  of  disease  is  not  curable. Ext. 9 is  the

bed  head  ticket  of  the  patient  Smt. Dimple  Agarwalla. 

38.  For  the  convenience  I  am  discussing  the  issues  as

follows :

ISSUE NO. 1

39.  Whether  the suit  is  maintainable? It appears from

the record that the petitioner and the respondent opposite party

are  husband and wife.  The  petitioner  has  alleged against  the

respondent about her ill  treatment and cruelty to him and his

family. The respondent has contested the case by filing written

statement but failed to cross-examine the petitioner. The case is

not  barred  by  any  law  and  facts  and  hence  the  case  is

maintainable  in  the eye of  law.  Hence the case is  decided in

favour of the petitioner.

ISSUE NO. 2

40.  Whether  there is any  cause of  action  for  the

suit? In regard to the cause of action the petitioner has stated

that  the  causes of  action for  the  suit  arose  on  and from

18.05.1997  being   the   date   of   marriage   between   the

Petitioner  and  the  Respondent  on  28.05.1998 and 03.06.2001

being  the  respective  dates  of  giving  birth  of  Master  Sidhant

Agarwal  and   Miss   Sakshi   Agarwal  out   of   the   marriage

wedlock,  on  20.03.2002, the  date  when  the  respondent went

out  of  the  house  without  prior  intimation to  the  Petitioner or

her   family  members;  on   21/03/2002,  11/06/2003  and

28/07/2003 being  the  date of  legal  notice;  02.09.2003 being
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the   date   of   filing    Title   Suit  (Divorce)  No.  28/2003,   on

5/11/2004   and   10/07/2005  being   the   date   when   the

Respondent mercilessly  beaten  up  her  son,  on 22/11/2004

when she  broken  up  Godrej  Almirah  and  went  out  of  the

house,  25/01/2005 and  28/01/2005  when  she  fallen  sick  and

given  treatment;  on 06.08.2005 the  date  when  the incidence

of  causing  injury  to  the  Respondent  and  Sri  Sainky  Agarwal

caused  by  miscreants  and  filing  of  different ejahars before

police; on 05.10.2005 being  the  date  of  filing Title  Suit No.

57/2005  and   Misc.  (J)  Case  No.  46/2005   against   the

Respondent by  the  Petitioner,  on  29.06.2006  being  the  date

of  filing  petition  for  withdrawal  of  Title  Suit  No. 28/2003,  on

20.07.2006 being  the  date  of  passing  of  order  allowing

withdrawal  ;   and   various   other   dates   of   filing   various

Ejahars  before  the  police  against  the  Respondent for  her

making  ill  attempts  to  cause  harassment  to  the  Petitioner

and  all   other   dates   subsequent   thereto   within   the

jurisdiction  of  the  Court. 

41. Although  the  respondent  has  denied  the  claim  of  the

petitioner  but  the respondent  has failed to  cross-examine the

petitioner on this point. In view of the evidence of the petitioner I

am of the considered opinion that the petitioner has succeeded

to prove the cause of action and hence the Issue no. 2 is decided

in favour of the petitioner.

ISSUE NO. 3

42.  Whether  the Petitioner  and  his  family members

subjected the respondent physical  and mental  torture

and ousted the respondent from the  house of Petitioner

by  force?  With  regard  to  the  issue  no.  3  I  have  seen  and

perused the  material  on  record.  Although the respondent  has

alleged that  she  was  subjected  the  respondent  physical   and

mental  torture and ousted the respondent from the  house of

Petitioner by  force, yet to prove the fact the respondent has

failed to adduce evidence. 
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43. Contrary to the allegation of the respondent about  the

cruelty  the  petitioner  has  alleged  that  the   Respondent  by

herself  as  well  as  through  her representative  by  way  of

filing   false   criminal   cases   against  him   and   his   family

members,  not  only  mentally  and financially  harassed them

but  also  ruined  their  family  status and  reputation  in  the

society. The  abnormal  and  violent attitude  and  behaviour  of

the  Respondent creates a  fear psychosis  in  the  minds  of

their  minor  children. The Respondent every  now  and  then

came  to  his  business  place and  in front  of  all  the  public,

assaulted   him  and   threatened  to   endanger   his  life.  The

Respondent  by  way  of  lodging  false and  baseless  criminal

complaints  put  him  in  Jail  as  well  as harassing  his  entire

family. The  criminal  prosecution  initiated by  the  Respondent

causing  cruelty  to  him  and  his  family. In the view of the

petitioner is that Leveling  of false  allegations  itself  amounts

to  cruelty.

44. In  view  of  the  fact  that  the  respondent  has  failed  to

adduce any evidence to prove her case and cross-examination

the petitioner about the allegation levelled against her, I am of

the considered opinion that the respondent has failed to prove

the Issue no. 3 in her favour and hence decided against her.

ISSUE No. 4

45. Whether   the   Respondent  suffering  from mental

disorder  and  the  petitioner  cannot  reasonably  be

expected  to   live  with  Respondent? With regard to the

issue no. 4 the petitioner has alleged about the mental disorder

of the respondent. To prove his allegation he has filed evidence

in Affidavit of  PW 2  Dr. Hiranya Kr.  Goswami who has  stated

that  Ext.  8  is   his   statement  given   in   Sessions  Case  No.

132(T)06.  He  treated Mrs.   Dimple  Agarwalla,   wife  of   Sri

Sandeep  Agarwalla  from  13.08.05 02.09.05 while  he  was

staying  at  Dibrugarh on  leave and  as per  his  opinion  she  is
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the  patient  of  paranoid  disorder (False  unshakable belief  that

she  will  be  killed  by  some  one). Such type  of  disease  is  not

curable. Ext. 9 is  the  bed  head  ticket  of  the  patient  Smt.

Dimple  Agarwalla. 

46. From the evidence of the petitioner (PW1) and PW 2 and

as the respondent has failed to cross-examine the witnesses and

nothing  contrary  to  be  proved  about  the  allegation  by  the

petitioner  I  believe  in  the  evidence  of  PW  1  &  2.  From  the

evidence  it  is  proved  that  the  Respondent  is  suffering  from

mental  disorder  and  the  petitioner  cannot  reasonably  be

expected  to   live  with  Respondent further. Hence the issue no.

4 is decided in favour of the petitioner.

ISSUE NO 5   

47. Whether  the  Petitioner  is  entitled  to  get  decree

of divorce  as prayed  for? In regard to the Issue No.5, I have

gone through the material evidence on record and found that the

respondent has failed to cross-examine the petitioner to disprove

the claim of the petitioner. Apart from this the case is pending

since 2006 and since then both the parties are living separately.

Hence considering  the  period of  separation  of  the  parties  it

has cropped  up  that  both  the  parties  have  deserted  each

other  since  last 10 years and  spend their golden youth without

each other, therefore, the  question of reconciliation  between

the   parties   is   zero  at  this  moment.  The  facts  and

circumstances has proved the ingredients of  sec. U/s.  13(1)

(i-a)  and  (ii-a)  of  Hindu  Marriage  Act,  1955.  From the

above discussion and  considering all  facts  and  circumstances,

it appears that the Issue no.1, 2,3, & 4 are decided affirmative in

favour of the petitioner.  As such,  the  plaintiff  is entitled to get

the  relief  of decree  of divorce  by dissolving his  marriage  with

the respondent  under the law and equity. Therefore,  the Issue

nos. 5 are adjudicated in affirmative.
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ISSUE NO. 6 

48. Whether   the   Respondent   is   entitled  any

maintenance?  It is pertinent to mention here that the in her

written statement the respondent has not prayed for any amount

for monthly maintenance allowance from the petitioner. Hence

the court is declined to decide the issue no. 6 in favour of the

respondent.

ISSUE NO. 7

49. To what relief  the  parties  are  entitled?  In view of

the facts and circumstances of the case and as the decree for

divorce  is  decided  in  favour  of  the  petitioner  I  am  of  the

considered view that  the  parties  are  not  required  any further

relief or reliefs. Hence the issue no. 7 is decided accordingly.

O R D E R

50. In  the  result,  the  suit  is  decreed  by  dissolving  the

marriage between the petitioner and the respondent.

51. Accordingly,  the suit  is  decreed on aforesaid  terms and

conditions on contest without cost.

52. As such,  prepare  the decree accordingly.

53. Given  under  my hand  and  seal of this Court on this the

22nd day of February, 2018.  

 
Dictated and corrected by me.

         ( A. Hakim )                    ( A.  Hakim)
           Addl. District Judge-2(FTC),          Addl. District Judge-2(FTC),

  Tinsukia.                                   Tinsukia

Transcribed  by:

          (P.D  Phukan.)  


